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Hasagath Gvul

Rabbi Simcha Krauss

In Western societies, competition in business is looked
upon as economically desirable. Competition _mmﬁ._m to
equalization of prices, better products, more accessible items
for the consumer, a whole array of benefits to the consuming
public.

Rabbinic opinion (Chazal), too, seem to encourage
competition. Specifically, they consider that it creates m._umn_mm.n
to the public at large. An example of this positive attitude is
reflected in the Mishnah:

mpnh prakr neop aanm phre kS MK T 1nn e
1nm oam bYR K2 50mn K en

R. Yehuda said: A store owner should not distribute
parched corn or nuts to children, because he accustoms
them to come to him [rather than to others]; Chachamim

say it is permitted.'

The Gemara explains the reasoning of Chachamim, the

other rabbis:
Y K TORK KrToR KIK MY TRKT 13377 MY CKn o
PO
Because he [the store owner] can tell the other [store
owner]: “I will give them nuts; you may give them
ﬁ_Eﬁm.i

1. Bava Metzia 60a.
2. Ibid.

Rabbi, Young Israel of Hillcrest
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Here is an example where competition benefits the
consumer.

The same mishnah further states that while Rabbi Yehuda
holds that the store owner “may not reduce the price”, the
Chachamim say that the store owner who reduces the price
is “to be remembered for good”,

Hence, competition where the “playing field” is level, is
encouraged.

On the other hand, competition often leads to one
person’s loss. One of the competing parties may even lose
his livelihood. Can there be a balance between competition
that is good, healthy, and economically desirable, and the
need to make a living, which is a social and economic
necessity?

In this paper we will investigate the nature of the balance
which Judaism seeks to establish between these two legitimate
but sometimes conflicting desiderata.

In halachic literature, the limits to competition, the
balance between laissez-faire free and untramelled market
forces, and the needs of the individual to be protected in his
livelihood are discussed. Various terms such as Hasagath
Goul and Yored L'Toch Umenato Shel Chavero are used — at
times interchangeably - in counterbalancing the competitive
urge. Let us analyze the terms and see how these halachot
affect the issues under discussion.

No term is more popular in defending the right of the
entrenched store owner, for example, than "Hasagath Guul.”
Yet even a brief analysis of the term will show that technically
the use of Hasagath Guvul in this instance is problematic.

It is best to begin with the verse in Torah:

Y2 Smin awk qnbnn onwkn wbas swk v YA ron kY
% 97 N1 Ak T e R



HASAGATH GVUL

You shall not remove thy fellow person’s landmark,
which they of old have set in your inheritance, which
you shall inherit in the land thy G-d giveth thee to

possess.’

From the simple translation, we see that the prohibition
of Hasagath Goul technically applies only in Eretz Yisrael.®
In any case, it is halacha related to land; specifically, to the
stealing of land by removing a border. Indeed, Sifre says so

openly:’
Apwi Saw Tmbm ron kS 5nomm bwn k5 oK 135 k5m

qnbnaa i Yama gr 51 pnkd aa amy man Swopnn

1KY Sy KYK 2w R Yma KD 23 1y KA Smn wk
MK

It is already written “do not steal.” Why must it state
“do not remove the boundaries?” To teach us that one
who uproots the border of his friend transgresses two
negative commandments. Does this apply outside of Eretz
Yisrael? It is written “in the land that you inherit.” In
Eretz Yisrael you transgress two negative commandments,
outside of Eretz Yisrael you transgress only one negative

commandment,

Rambam in Mishneh Torah® and in Sefer Hamitzvot’
and the Chinuch® also understand this mitzvah as related

to “stealing” land in Eretz Yisrael.

3. Deuteronomy 19:14.

4. Or, as Minchat Chinuch notes, "to that land that has
Kedushat Eretz Yisrael.” Mitzvah 522.

5. Sifre, Devarim Piskah 188.

6. Hilchot Geneiva, 7:11.

7. Negative Mitzvah 246.

8. Mitzvah 522.

However, there is
mentioned.® another Pasuk where Hasagath Guul is

) MY 5121 20m x
Cursed be he who removes his neighbor’s landmark ”

Eamﬂﬁﬁﬁ.._ﬂm Mo ﬁ”ﬁnﬁ this verse has many interpretations
+ a0l states that it refers to moving boundari :
fields. Second Sifre' inte g i
~ rprets the phrase to mean that
may not change boundaries, in Er i o
cha ; etz Yisrael, from th
N,w _ﬂm” a:mm_o: of Yehoshua. In other words, the E:Mm mnMMH
&wwm_.mﬂnﬁmm m%ﬂdmwn ,M_._m tribes, may not be _.m.&immM with
( oundaries. Yet another meaning of Hasa
un: ath Goul
“wmm_.wﬂ ﬂwwh:w:__wu :w_ plant a tree near a bordering .Mm_n ,H.Mm
: leld will “steal” its nutrition from th ia
_ : e adjacent
MMN_.MW MWFM Emequ:__m my neighbor’s land. ! The HEETMM_._
antin _ i i i
i ﬁmnmﬂ._u & Relaim, mixed seeds, is also hinted at in

mE._.Mrtm far _ﬂnmnmim Goul relates to “stealing” land, in one
Or another. Our rabbis however, use H, .

also to denote another kind g L. Shoating e s
of stealing ie. stealing th

of another. For exam ifre™® derives A b

wother. : Ple, Sifre'® derives from the verse th

M“..o?wucoh to misquote scholars, attributing the words of Nm.

Immﬂm_mmﬁm. Awramﬁ.m, or vice verse. Indeed, R. Yehuda
writes that it is important for auth

. : ors
Emnmmn.:_un_m to put their names on their books lest someo o
else claim title to their work. 5 "

-

9. Devarim 27:17.

10. Sifre, Shoftim, Piska 188,

11. Shabbat 85b - Rashi, D.H. Goul Reacha.
12. Tosafot, Ibid, D.H. Lo Tasig.

13. Loc. cit.

14. Sefer Chasidim 586,

THE JOURNAL OF HALACHA



HASAGATH GVUL

So far, we have seen the concept of Hasagath Goul
expanded from stealing land in Eretz Yisrael by removing
borders to perhaps “stealing” ideas. The application of
Hasagath Goul as a technical term to uphold one’s rights
against economic intrusion and competition by another has
not yet been introduced.

In fact, however, Acharonim do apply it that way, albeit
in a limited sense only.

For example, Maharshal presents the following case: A
person leased from a feudal lord the right to collect taxes,
and for many years he held that lease unchallenged. Now
someone else paid a higher price to the feudal lord and thus
usurped his right to collect taxes, causing the first lessee loss
of money and loss of financial security.

Maharshal rules in favor of the first lessee for the
following reason:'®

TINY KB KT SEK anm poy v web nka 1 by
WIPW T O7 MY KD WK P IYRY KD KRy vm
KY™1 15¥ 22907 KT KIe 0an W nnnim nept ooni
WK 77N NK K2 703 99T w3 ywa Y93 ki m
Tran Sw anmmm nepnn 93 aprn wea Tk Y903 m xnw
x5 m 737 Sy wmn oam e Sa ron ik Yhoa ki
7Y K 92991 K2 K21 WINn SMaa T 13 Yiaa on kYT RS
K3 knSya mmRbw owaen wn 1 eon Kame ma,Smn xS
m 87 nwp opn Yam Y11 mwnt xapnn Yy 13nom oonn
Naw WY R KK LL5E en kD3 Ay ke e b b
nIwT MY K3 7 S1m own MKt Thiane Yapn xn
9701 xn von nwkw wyn S oM gnm Kwn Sw S

15. For a fuller and more exhaustive discussion, see Hasagath
Goul in Encyclopedia Talmudit Vol. IX.

16. Shealot Utshuvot Maharshal #89.
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AT TR AR GRS KK TR DY 23w K
KIMW MI 7R NI 797 KW N 0w RN own 3 pm
IYT5 TN APKW X M1 13, Mo Ybya 1wman 1en e mon
921 Mo e MoK ram opn San wmn Yaa rwn

Widja)al

It is included in the case of the poor person who "casts
about a piece of cake” and perhaps he is included in
being cursed, as Rokeach says, that whoever encroaches
on his friend’s livelihood is included in “cursed be he
who removes the border of his friend.” Many have asked,
isn’t this prohibition limited to “stealing” the horder
[of land] in Eretz Yisrael?... but thus it seems in my
eyes that thus it was transmitted to him [the Rokeach]
by his teachers, that “cursed be he who removes the
border of his friend” also includes removing of borders
of business activities.

Maharshal has difficulty in using the technical term
Hasagath Goul as a rationale for limiting sharp business
practices. He says “perhaps” he, Rokeach, must have received
the tradition from his Rebbeim, extending “stealing borders”
to include breaking barriers which protect business ventures.

However, the regulation of economic competition,
limiting activity that interferes with another's livelihood,
need not be “squeezed” into the reading of a verse. There is
virtually an entire unit in Tractate Bava Batra whence one
can derive norms and guidelines regarding business
competition and interfering with another's source of
livelihood. .

The Gemara quotes a Braita as follows:

TW AR Y3 YA I Swoimen Tyva Mt oIk ey '
MY AN 7 T 9w venrra mnnb 5 Hran
29w na My K 5w na

A person may set up a store adjacent to the store of his



HASAGATH GVUL 1

friend and a bathhouse adjacent to the bathhouse of his
friend and he [the friend] cannot object, because he can
say “I do what I want on my property and you do what

17

you want on yours.

The Gemara then goes on to state that this principle is
not universally accepted. There exists a disagreement between
R. Shimon ben Gamliel and the other Sages whether the
owner of a store may stop a second one from opening the
same kind of store adjacent to him. Indeed, on the same
page in the Talmud, R. Huna says that a person who opened
a mill may stop another from opening and competing with
him because the second will “interfere with my livelihood”

ik % T

The Gemara objects to Rav Huna's position based on
our mishnah in Bava Metzia 60a which states that Rav Yehuda
forbids a store owner from distributing nuts because he
attracts the children, but Chachamim permit. Apparently,
argues the Gemara, the Chachamim would also disagree with
Rav Huna. However, the Gemara makes a distinction. The
store owner may distribute nuts because the other store owner
has the option of using another type cf promotion, such as
distributing plums. But opening up a new store adjacent to
an existing one would be forbidden, argues Rav Huna, even
according to Chachamim, because “it interferes with my

livelihood”.
The Gemara then proceeds to state the position of Rav
Huna brei d’'R. Yehoshua, who states:
KOM 79K KOB 92 99 Kptws penm 277 A KT 20 nK

12 2ovn wn kS KoM KRANO3 W TRY 33Vm En nTnK
q13 KT 27 %2 20vp cyn KD TWRIT TK1IEn TaK aKab

17. Much of the second chapter in Bava Batra is relevant to our
discussion. We will concentrate on the discussion on 21b.

12

PN KD KPNK KN TAK TRan 73 yun o

It is certain that the resident of one town can prevent
the resident of another town [from setting up a competin
store] — but not if the [outsider] pays local taxes — mn%
the resident of an alley cannot prevent another resident
of the same alley [from Opening up a competing store]
R. Huna the son of R. Yehoshua asked: Can the Hmm_.nmnm
of one alley prevent the resident of another alley [from
opemung a competing store]? This is unresolved.

In other words, R. Huna brei d’R. i
certainty that he disagrees with Rav W_WMMWFMMHMMMWM
that when both protagonists are on equal footing — they both
pay taxes to the polity — the Braita stating that “a person ma
open a store adjacent to another” is indeed ucﬂEmmﬂM
_._m_m..nrm. That is also in conformity with Chachamim, as
against Rabbi Shimon ben Gamliel, that a person Em%‘ﬂoﬂ

stop another from opening a shop i !
neighborhood. : pe S DOER Gwen

In fact Tosafot point out this equation.'®

Rav Huna the son of R. Yehuda holds like the rabbis.......
And so we rule against Rav Huna.... [Like Rav Huna
the son of R. Yehoshua] against Rav Huna. H

Rav Huna the son of R. Yehuda advocates freedom of

economic activity for people of the town. His positi
; R 051tion see
to be the dominant one. F e

Rambam,"” too, decides the halacha according to Rav
Huna the son of R. Yehoshua, as does the Rosh, who states:

18. D.H. Peshita.

19. Shecheinim 6:1, Rambam inte
: . R rprets the Gemara somewhat
differently. But the point regarding competition is ﬁnnrmbmﬂ_u.m
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130 YR 3773 T TR 0 Y 0P K D Kk
J1373

We do not hold like Rav Huna.... because his position
follows an individual opinion... and also because Rav
Huna, the son of R. Yehoshua maintains as do the Rabbis™
[i.e., the majority].

At this stage, it seems to be clear that competition, laissez
faire, the free market rule. The words of Braita, “A person
may open a store adjacent to that of his friend..."” are accepted
as the halacha. The Gemara stating that a mill may not be
opened near another mill because the second “interferes with
my livelihood”, follows Rav Huna’s position, but is not the
law. Those who reject this and do not follow Rav Huna,
obviously adopt the principle “I do what I like on my property
and you do what you like on yours”.

The sharpest formulation of this position sanctioning
free competition is that of Chavot Yair, who states:

KNP 933 KY ox ‘Snnab anmt 57p 1man numk pnt T
INTIA WA T2 WINITT KNSR N AR 173p 70 AKEE3 NTNK
Sxwr myisn Y33 20 1M KO0

It is permitted to enter [to compete] the trade of your
friend except if you are a member of another town [and
hence do not pay taxes to the local authorities]... so is
the custom all over Israel.”

His proof is from the following text in Makkot.™

=27 M T Y Tam 2T WY DAK Sy pThEym T KA
Kow 1y b ey K Py Snm omn 9. L L PRk

20. Bava Batra 21, #12.
21. Responsa Chavet Yair, Siman #42.
22, 2da.
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David came and reduced [righteousness] to eleven
principles... “nor doth evil to his fellow” that is one
who does not set up in opposition to his fellow craftsmen.

What David praises in Tehillim, argues Chavot Yair, is
the Midat Chasidut, the exceptional piety exhibited by not
“setting up in opposition to one’s friend,” that is, by not
entering into the same craft as his friend and competing
with him. There is, however, no halachic prohibition, and
it is permitted, even n%mn3%, ab initio. According to Chavot
Yair, then, avoidance of competition is a display of sensitivity
and piety, but is not required by Jewish law.

At this stage, we might assume that the opening of a
new bakery, a new pizza shop or a new restaurant on Main
Street, U.S.A., where such stores already exist, is totally
permissible. In each of these cases the argument “I do what I
want in my property and you do what you like in yours” is
the operative halachic principle.

Things are not so simple however. A hint of the
complexity of this issue is found in Mordechai.”

Mordechai, seconded by Hagahot Maimoniot,” states in
the name of Aviasaf (Ravan) as follows:

190 S¥K 12K 115 10137 AR YR PO TV R Do Nan
DD 1AW PRE MDD YT TR M DY K21 DInon
23y D131 axo: pvnw mne aab aonn b kS ox bt e

AT 3T Y

If there is an alley closed on three sides and the one
remaining side is the entrance, Reuven lives at the end

23. Bava Batra.
24. Shecheinim 6.
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and he has a store in his house — and Shimon ncnﬂwmmn
live at the open end, in such a manner ,n_.,m_n mb ou o
cannot go to Reuven without passing Shimon, it mnmn_...,w_.m_
me that Reuven may stop Shimon from opening [as

as Rav Huna ruled. —
[ i dechai™ rules
osition to most Rishonim, E.E. ‘

Nmﬁgmﬂﬂﬁw, Indeed, that is the way Beit Yosef mmhﬂ_d.m_“m ﬁ”,_..w
Mordechai although he adds Emﬁ mhmnnm we nﬂ not mmmwﬁ it
Huna, but rather Rav Huna brei d _~ Yehos ﬁﬂ:m_a e
is m:nhu:..mnﬁ — Shimon does have a right to esta
at the entrance of the closed alley.

; 26
Ramo, too, seems to follow the opinion of Beif Yosef:

b G1ar IR TN FYaT

np poIa TINR =171 N .
r's coming in by

A tradesman may not prevent mzan.wn i
saying “you interfere with my livelihood.
“interfering with my

’ o dicates that )
Again, Ramo indicate ning a shop adjacent to

livelihood” is no obstacle to ope
another.

The m.wc.a_mﬁ.: however, begi
his Responsa, he himself takes
contradicting his own statement 1M |
Ramo discusses the case of R. Meir of
with Aloizi Brogodin of Mm.%c_mmw

ublished a corrected edition of Wwﬂ_&mﬂ 5 EE._.HEN} e
-+ 1551. A third Venetian publisher, gm._nnn..m e
o ti .mﬂ.. angered that R. Meir of Padua did not :.__n Nmn_
D_.m E. m‘ artner in the venture, went ahead E”.n_. mE..u _Mﬁ 20
H“:Ma“: M%ﬁoﬁ of Mishneh Torah and, adding insu

ns with Ramo himself. F
the position of Mordechai,
the Law Code.

In his responsum,
Padua who, together

75. Mordechai, ibid.
26. Shulchan Aruch, C.M. 156.
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injury, sold it at a lower price. The question discussed by
Ramo was whether the latter has a right to do so. Is it not a
case of Yored L'toch Umenatoe Shel Chavero, destroying
someone’s livelihood by direct competition?”

Ramo rules that indeed it is. Furthermore, he explains
that this is because we rule according to Rav Huna, and,
therefore, the second publisher had no right to publish his
edition of Mishneh Torah. He urges the public not to buy the
Ostinian edition.

But now Ramo goes further. He states that although Rosh
and others follow Rav Huna brei d' R, Yehoshua, Mordechai
says in the case of the “closed alley” that the halacha follows
Rav Huna. Ramo then both expands and restricts his original
position by proposing that under certain circumstances
everyone follows Rav Huna. The case of the closed alley is
decided according to Rav Huna because " xprit »12%, there is
certainty of damage. Whoever passes the first store, at the
opening of the alley, will not even think of going to the
original store situated at the end of the alley. In such a case
where there is “definite damage” for the first owner, Rav
Huna's position prevails.

In the case of Maharam of Padua whose competitor
announced that he would lower his price, the issue of ™2
xprn did exist. Maharam of Padua would lose his entire
investment and, therefore, says Ramo, all are enjoined from
buying the second edition of Mishneh Torah until all of
Maharam of Padua’s copies are sold out.

Chatam Sofer ® expands on this position and goes on to
show that indeed the Gemara does follow Rav Huna.

27. Ramo, Responsa 10.
28. Chatam Sofer, Responsa Choshen Mishpat 71.
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2 z ; :

The Gemara says: the simple reading of the text in Bava Batra 21b. They rule
< aym vyn K97 pTT Tpna T T KoY " K that in a “level playing field”, where the second store owner

does not physically interfere with the first, the argument, “I
do what I like on my property and you do what you like on

R. Yosef said, Rav Huna agrees that a #mwn:mw of children
cannot stop [another teacher] from entering.

fe it rours” prevails — against Huna.

Chatam Sofer (as well as others) asks, s.;...w i :: _Ewozmm: FOus= ¥ against R Liina

hat Rav Huna agrees? After all, isn’t Rav Huna's Earlier we mentioned the position of Chavot Yair, that
B R a |v. argues Chatam Sofer, Rav Yored L'Toch Umenato Shel Ch i itted. That
osition rejected? Apparently, argh T ed L'Toch avero is permitted. Tha

WE na’s position is not umwmﬁmm_ﬁ. Mﬂ&mmﬂm hﬁmmwmm H_._M - i position, in a different context and with an eye to the changes

i limiting compe 1non,
position, strongly

in today's society, where people do not open stores or shops

for normative halacha! in “alleys” but in the public streets, is also echoed by Divrei

, e
Does it not seem from the whole talmudic .um,n.m:w MMH Chayim; .
Rav Huna and R. Huna brei d' R. mm?umﬁ_mw_ Mw_wmmm_‘ﬁnﬂ.mmz oy MK MK T 9, phyab nip nan whyK k' o
really, says n:%_w% mﬁwmmy%“wﬂu Mwmﬂmnwﬁeﬁah that it is not 23 1naxbn Mwyb S K e mORma M (913 M
regarding Yored £ 1067 th Jready exists, TIYTW DR
B another one a Y
permitted to set up a E.ﬁ___u JHMMHW when the livelihood of the In our days there is no alley reserved for its owner,
deals i:r a case R _.:“.z_h._ nrmmﬁcwm d by the existence of the [and] the entire city and its alleys are one and everyone
first E.E GEJM_. _M .Mum“mwm Mordechai, in name of Aviasaf, is equal. Certainly one who pays taxes may do his work
ncawmﬂmﬂﬁm?mﬁ“wm M,m o H_H.Aam: i Satum, the closed mﬁmv_”. _Mu wherever he pleases.
n
e meone who opens a store at the entrance o €€ In truth the Gemara™ in Bava Batra hints at this
s nmmm._w . destroys the business of the first owner who 18 possibility:
alley totally des ;
in the back of the alley. ho is more permissive \avn Kp KM w3 K 5225 xbpT nmr RDpTT man
Rav Huna brei d' R. ,mmrwmrzmmhﬁﬂw speaks in a case ey knbyS Nk Kebyn nS MK KAt TepY K by
" Qe "
towards setting up Nﬁaﬁhwﬂcmﬂﬂnm will cause the first store Certain basket makers brought baskets to Babylonia to
of mnwnY vynn, rm.m .nﬂaam but will not totally destroy his sell, The townspeople stopped them. So they came to
oEme mcm..m loss ok 1 Ravina. Said he, “They have come from the outside
livelihood. - i ”
Not all poskim agree with Chatam Sofer that compe t o S Hier sl monmean:
0

should be limited. There are many Acharonim® who uphold

[ " 31. Shealot Utshuvot Divrei Chayim, Choshen Mishpat Siman
#35.
29. Bava Batra, ibid. . o 32. 22a. The Ri MiGash explains that implicitly, one is saying
30. Quoted by Chatam Sofer himself, ibid. to the other, “you receive what Heaven allocates to you, I
: receive what Heaven allocates to me.”
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Rashi explains: “People come to buy from the market,”

and all agree the market is free for all.

Beit Ephraim™ also takes strong exception to Chatam
Sofer, His position is that there is no difference between 1703
~rn and RS Bk, Competition ( Yored L'Toch Umenato
Shel Chavero) is always permitted. He says that since the
halacha is according to Rav Huna brei d' K. Yehoshua, there
is no prohibition of Yored L'Toch Umenato Shel Chavero,
setting up a rival business.

Beit Ephraim introduces another factor in favor of full

laissez faire:

His view is that essentially there is no rabbinic dispute.
In the issue of whether a person may or may not open a
store adjacent to another, the disagreement arises only when
the second store offers no tangible benefit to the consumer.
But, when the consumer would benefit from the second
store, by lower prices for example, argues Beit Ephraim, then
all agree that the concern for the first owner's livelihood,
Yored L'Toch Umenato Shel Chavero, does not apply-

[ndeed, Ri Migash™ states as follows:
sy 3T 9 Knanom W NIR
Kb IR M1 POy W TR om T 1D K oo
w130 13 KNP 137 KNPN 1A yiay TTR Dnp? TTa
KoK T2 2T . a7 Feen K1 YOV T
JrpslS UPTIET DNIMT AMREA Y- b oyl mTn
A DK WY (R03) PRKT KT a1 21 TNKY TT0am
Aman Sw e YR
xist only when the buyers will
hen the prices are equal... then

Ly KToD KT KIW o

All these restrictions e
not have any loss, as W

-

Choshen Mishpat, Simanim 173173,

33, Responsa Beit Ephraim
h, Bava Batra ad locum.

34. Chidushei Ha'Ri Migas
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the Rabbi’

T Nmﬂmnm Takkanot [regulations] so that thei

P suffer... But if the prices are unequal v

i mwﬁ m”m [to say] that to make a Takkana for the MMM y
e of the buyers we have no right... and :rmﬂmmnmu

in the case of a
Erson o i :
store. P pening a store adjacent to another

Thus far ;
o ..MM mMmmE.w tried E_ m:oi that Jewish law is
Shel Chavero. Eoimn. competition - Yored L'Toch EmeMwﬂ
is a case of Yored hd.{mh. , there are, two exceptions. The fi v
ihe. cotablshrment och Umenata Shel Chavero as it Hm_mwmﬁmn
——" of m_..E_m where one alread cudies i
nity; the second is for Maarufia y exists in a

Rav Moshe Feinstei

Shul th nstein strenuously objects to :

Rebbe mwﬁnm_% E._w.”__ In competition to h&,:m._r“_.“mm_ memwmw_wmmim%

been dimini ﬂﬂw:._m_ Shtiebel argued that his _Em:w._m ,& S

SEiis dmmzw mm.ﬂm mzm ?m own Shul building had _MM L._ -

prohibited E...a E..Mm:u.w:“..w*m_: Mﬁ:mm pet it m_umc_EM—mmw

. rong for the “ f

another Shul in the area. He __“..Mmmm_.Emwz_W“Mm%M dnﬂwﬁc_ﬁo %

owing;

First, he foll
ows Chatam Sofer’
area : er's argument
cannot sustain two stores, or Mﬁo m%ﬁMMMWErmH_MH
ues, the

prohibition of Yored L’
appficable. red L'Toch Umenato Shel Chavero is

Second, Rav Feinstei
e In uses a novel argument.
S E mM, mﬂww Mm..n__w Mﬂmw open store adjacent mo an mHu_mMM :
ot e cz_“ owner is entitled to claim, “You n_m
b n_WME property and I do what I like in m
i i » argues Iggerol Moshe, cuts two 1
orry about the livelihood of the first Mwﬁw“,.m.m

35. Iggerot Moshe, Choshen Mishpat #38
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owner, we also worry about the livelihood of the second
(competing) store owner. And, indeed, the first has no right
to exert a veto power on the second owner’s source of
livelihood. If the second store owner finds that he can make
a living in this particular place, the first store owner has no
right to stop him.

But in the case where a second Shul opens and thereby
diminishes the livelihood of the original rabbi, states Iggerot
Moshe, the argument does not hold. Why? Because the second
Shul opens not as a business venture. No one, at this point
in time, is making a living out of the Shul. As we should
say, the Shul is non-profit and the original rabbi loses his
source of income. In such a case, everyone would agree that
the original rabbi has a right to stop the other Shul from
opening.

The second exception to the general permissiveness of
competition is the case of Maarufiz. The term itself is
difficult.* Some commentators relate it to the verse o
npY Tuna, "My doctrine shall flow as rain.” (Deut. 32:2). In
medieval times, in certain cases a person bought from his
feudal lord the rights to sell whiskey, collect taxes, lend
monies, etc. The “flow” of the business belonged to him —
i.e. he had the monopoly (Maarufia). In such a case, Ramo
rules:”

SIoKY PATY MIMpD W KETYm DMo1) RTay v ww DK
PR WM RIT DMAYT DY PIeY Ikt 1% ornks
T PRY

A person who has a non-Jew as Maarfuia, there are

36. Some scholars see it as Arabic, others as a Syrian term
denoting friend or acquaintance,

37. Choshen Mishpat, Siman 156.

|
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places where we hold that it is forbidden to go into his
livelihood and other places where we don't [forbid it].
And others permit a Jew to go to the non-Jew and do
business with him... and bribe him... and others forbid.

The concept of Muaarufia is not mentioned, to my
knowledge, in Gemara, but appears first in Rishonin.™
Maarufia is a unique concept. The “owner” or possessor of
the Maarufia, in general, bought or bribed the feudal lords
for his rights to sell certain items, The question is now
whether another Jew may go and, by offering a higher price,
disposses the original “owner” of the Maarufia. In such a
situation Rabbenu Gershom ™ says that it depends on the
custom of the place. Somewhat later, Or Zarua writes"

B xeTyn M SxwS b pm mayy onbow mabi JmK
2y 19 K Srw ook amn mbY Ten banw
Hxx S Sxern photn

And those lenders who loan to non-Jews — if a Jew has a
non-Jew as a Maarufia, who constantly borrows from him,
it is prohibited for another Jew to go to him and to take
him away from the first [who is his regular customer].

Or Zarua goes even further. He states that even according
to Rabbenu Tam’s position a1 ompn 521 —pena n ooy "o
112 “The possessions of a non-Jew are considered Hefker
(ownerless) and anyone may obtain them" - it is still
forbidden to dispossess someone from his Maarufia.

We should spell out, more clearly, how the law of
Maarufia differs from previous cases of Yored L'Toch Umenato
Shel Chavero. In the cases discussed above, a store owner

38. Shealot Utshuvel R. Gershom Meor Hagolah, Siman #8.
39. Ibid.

40. Bava Metzia, Siman #28,
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opened beside another existing store, or an artisan opened
his shop beside an existing shop. In such cases we can say
that the deciding factor is that each person can say, “I do
what [ want on my property and you do what you want on
your property”.

In the case of Maarufia, however, the facts change. By
upping the price or the bribe to the non-Jew, the second
person literally snatches from the first owner the “flow” of
his livelihood. There is a direct snatching or taking away
that which “flows” to the person. It is, after all, one thing to
“set up a store adjacent” to another. It is something else to
go to another’s store and take it away. In such cases the issue
of Yored L'Toch Umenato Shel Chavero is at its sharpest.

This may be compared to the following dictum in Bava
Bathra:*

Q2 7737 TR TR ITT YT KN30 AT ATV 7pnm
F10MS TV KN 20

Fishing nets must be kept away from the hiding place
of the fish [which was sighted by another fisherman]
the full length of the fish's swim.

The Gemara says this is different from the case where
one is permitted to set up a mill next to another because
“Fish are different, they look for their food.”

Rashi adds:

o waw mpnY Y [P7a0] AT nen ouanma Py o
wryn KSR TN MM N A EaAw ea 3% mnm
AR TTAN RYRN T KUnT (KRD 57T w2 KT mua

K1 7O¥K Kaw M K12 HYR Kaw m RO 52K

Fish... generally run toward their source of food... Hence...

41. 21.
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since he put his bait there... he is certain that he will
catch it and it is considered as if it came to him and is
in his possession. Therefore, his friend [who comes to
put his own bait] truly damages him. But here, whoever
comes to me, comes to me, and whoever comes to you,
shall come.

In other words, by buying the right to the "flow of the
services', the original owner has acquired the rights and he
may not be dispossessed.

Even those who are lenient in such an instance do so
because of another consideration. They argue that the grantor
of the Maarufia, the non-Jew, can be approached by another
non-Jew not bound by considerations of Yored L'Toch Umenato
Shel Chavero. Therefore they would not restrict a Jew either.

Practical Applications

Broadly speaking what we have seen thus far are two
kinds of considerations.

The first is for example, opening a pizza parlor, bakery,
etc. next to an existing one. Assuming all things are equal
(they are both equally accessible, they both pay their taxes,
etc.) the argument, “T do what I want in my property and
you do what you want in yours” is operative, and opening
the second store is permitted. Where it can be reasonably
predicted that opening the second store will totally destroy
the first store's business, there are some who prohibit (Chatam
Sofer) while others permit it even then (Chavet Yair, Beit
Ephraim).

The other consideration, Maarufia, presents us with a
novel problem. The second person does not really compete.

42, See also Hagahot Maimoniof, ibid.
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In a similar case, Iggerot Moshe ruled that the Chazaka
rights of one group which has its slaughtering done in a
particular slaughterhouse may not be revoked by fiat without
good reason. Here again we see that when a person or a
group have certain rights which, all things being equal, they
expect to continue, one may not “steal” these rights.

I believe this explains why Chazakot in public positions,
e.g. the rabbinate, have such strong backing among Poskim.

It is interesting that the laws relating to Hasagath Goul
and Yored L'Toch Umenato Shel Chavero are relaxed when it
is related to Talmud Torah.® Still, it is prohibited for a rabbi
to come to a congregation which has a functioning rabbi
and offer his services. The first rabbi has the Chazaka, and
no one may interfere with his services. This is true, asserts
Rivash, even when the second rabbi is greater in learning
than the first.* Later this principle was extended to other
public positions. In addition to rabbis, the laws of Chazaka
apply to Chazanim and Shochtim as well.”

Contemporary Poskim, too, have backed the Chazaka for
Rabbanim. Iggerot Moshe® states as follows:

It is quite simple and certain that whoever was elected
as rabbi in any synagogue... cannot ever be removed from
his position ...even if the contract stipulates a specific time
period. [italics added]

45. Hasagath Goul as it relates to Talmud Torah is beyond the
scope of this paper. The discussion in BB 21b, and note 30 will be
a good beginning for anyone interested in pursuing this matter.

46. Shealot Uteshuvot Rivash #272.
47. Mabit, 11 #2.
48. Choshen Mishpat, #34.
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