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(2] Rabbi Tzvi Spitz, “A Compendium of Laws of Ona’ah,” in
Cases in Monetary Halachah: Contemporary Issues and Answers
Relating to the Laws of Choshen Mishpat for Home, School and
Business (Brooklyn, NY: Mesorah Publications, 2001): 327-335.]
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I. THE DEFINITION OF
ONAAH AND WHEN IT
APPLIES

A. In Vavikra 25:14 the Torah states: “If you sell something to your

fellow, or buy something from your fellow, one man shall not
take advantage of his brother.” With this verse the Torah forbids
both overcharging for an item on the part of the seller and under-
paying on the part of the buyer. This prohibition, called ona’ah
(xnx — roughly, taking advantage), is compared by the Talmud
(Bava Metzia 61a) to the prohibition against outright theft, for in
both cases a person takes money that does not rightfully belong to
him from ancther party.

The prohibition is not limited to buying and selling; it applies as
well to rentals of objects (cars, etc.) and to hiring workers under con-
tract.

B. The definition of “overcharging” and “underpaying” was estab-

lished by the Sages as being any deviation in price of % (16.66
percent) or more of the going market price of the item in question
in a given place, at a given time. For instance, if an apple is gener-
ally sold (in the locale in question, on the day in question) for 60
cents, and a grocer sells it for 70 cents or more, he has transgressed
the Torah's prohibition (either innocently or intentionally); similarly,
if a customer pays 50 cents or less for the apple, he has violated the
prohibition {innocently or intentionally).

As far as redressing the wrongdoing that was committed, the
Talmud divides cases of overcharging (or underpaying) into three cat-
egories:

1. If the deviation in price was less than % (e.q., in the example
above, the apple was priced from 61 cents - 69 cents), there is
no redress, and the wronged party must suffer the loss.

2. If the deviation was exactly ¥ (the apple cost 70 cents), the
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aggrieved party may choose between the two options of receiv-
ing compensation of the price differential and voiding the sale
entirely.

3. If the deviation was more than % (the apple cost 71 cents or
more), the sale is invalidated (the apple is returned for a full
refund).

C. The Rosh entertains the possibility that the Torah’s prohibition

applies to price deviations of even less than %, when the over-
charging (or underpaying) was done deliberately — even though, as
mentioned above, there is certainly no monetary redress required for
such a small price deviation. Since it is a Torah prohibition that is in
question, it is proper to adopt a siringent position as regards this
issue. In other words, if a grocer knows that the going price of an
apple in his neighborhood is 60 cents he should preferably not
charge 61 cents.

D. The Torah does not impose a limit upon the amount of profit that

a merchant may make. The law of ona’ah only prohibits cne
merchant from charging much more than others for the same item;
if all merchants of a particular commodity regularly earn a 100 per-
cent profit, this is completely permissible. The reasoning behind the
law is that a customer is not willing to overpay in one store if he can
buy the same item for a much lower price in another store, and if the
price differential is more than 16.66 percent the average customer
would not want to overlook such overcharging.

E. The standard price of an item, upon which the determination of

ona’ah is based, is evaluated in relation to the prices charged in
other stores of a similar class, in the immediate vicinity of the pur-
chase. Thus, when determining the price of an item bought in a mall,
prices charged by discount stores or factory outlets are not taken into
account, nor are prices charged in another city or another neigh-
borhood a factor in this determination.

E.1f an item is bought at a sale organized by a private individual in
his house: If the item is commonly available in such home sales,
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the standard price is determined only in accordance with the pric
charged in home sales. If the item is ordinarily sold only in stores
the standard price is determined in accordance with the pric
charged for that item by the stores in that vicinity.

G. If the overcharging (or underpaying) was done unintentionall,
the offender is not considered to have violated the Torah's corr

mandment (see Ramban, Vayikra 25:14), but as far as legal redres

for the aggrieved party is concerned, it is applicable nevertheless.

H. According to the halachah (see above, B(2)), if the deviation i

price was exactly %, the aggrieved party can choose between
refund of the price differential and a cancellation of the sale (returr
ing the item for a full refund). Nowadays, however, it is almo:
impaossible to fix an exact amount as a standard price for any iterr
and hence this case hardly ever applies.

1. The laws of ona’ah apply not only to retail stores, but to whol
salers, distributers, and manufacturers as well.

If a company or individual produces a product that is unique i
some manner, he may charge whatever price he desires for it. .
halachic problem would arise only if one store (or manufacture
would sell this item for a higher price than other stores (or marn
facturers).

J. If two companies manufacture a similar preduct, but there is som

difference in quality, taste (for foods), availability of servicing (fe
appliances), etc., or if one company has a better reputation or is be
ter known to the public, the products made by these two companie
are considered to be two separate items as far as determinin
ona'ah is concerned. Thus, a store may sell a well-known brand «
clothing at a particular price, even though a store down the bloc
sells comparable clothing {not made by the same firm) for half t
price.

K. If two companies manufacture products that are similar in qua
ty, dependability, reputation, etc., vet one company chargs
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much more than the other for its product, a retailer may pass on the
higher price he has paid for this item to the customer without violat-
ing the law of ona’ah. The company itself, however, is guilty of
ona’'ah toward those who deal directly with it (distributors, retailers,
etc.).

L. In cases where ona’ah was committed, the fact that the price of a

given item can be very easily ascertained before making a pur-
chase (or a sale) does not serve as a proof that a buyer or seller must
have been aware of its normal price and has therefore willingly
waived his right to contest the sale.

M. Even if a storeowner has himself been overcharged by his suppli-

er for some reason, he may not pass this injustice on to the cus-
tomer; he must charge the going rate for that item, even if it means
that he will suffer a loss.

N. Even though a particular storeowner may have higher overhead

costs than his competitors, or may be in greater debt than the
others, he may not charge higher prices for the items he sells beyond
the limits of ona'ah.

O. If a particular store is considered to be “exclusive” in that it offers

a higher level of comfort, customer service, attractiveness, etc.,
than other stores, its prices should not be held in comparison with
ordinary stores, but with other stores of a similar class.

P. I a store charges a higher price than others because it pays all the
" requisite taxes and fees to the government, while its competitor

establishments do not, this price increase is not calculated when

determining whether or not ona’ah has been committed.

Q. If a merchant obligates himself with a binding kinyan (a formal

act of acquisition or self-obligation) to supply a customer with a
particular product (which the merchant himself has not vet received)
for a certain price, and by the time the merchandise was delivered to
the store the price had already changed significantly, neither party
may renege on the deal, even if the differential in price is beyond

330 2 Cases INn MoONETARY HALACHAH

NNAIR 16



16.66 percent. This is only true if the product in question is nor-
mally subject to price fluctuation; if the change in price was unusual
and unforeseeable, however, the deal may be canceled.

II. ANNULLING A SALE DUE
TO ONA'AH

A. When ona’ah has occurred (beyond the 16.66 percent limit), the
sale is considered null and void. The aggrieved party may __+._.Em
demand that the sale be completely canceled, even if the offender
.o:m_\m to adjust the price to the normal cost of the item. For instance
if a customer has paid $71 for an appliance that should have wmm:.
priced at $60, he may refuse an offer to have his $11 refunded, and
demand to return the appliance for a full $71 refund. .

B. Conversely, if the agarieved party seeks only a price adjustment

but the offender prefers to take the item back for a full ..m?:m.
the offender has the right to do so. Thus, in the example m.Em:,
above, if the customer wants to keep the appliance, but get a refund
of $11, and the storeowner would rather take the appliance back
and give a full refund, the customer must comply. This is because the
sale is considered null and void, and in order for the customer to
retain the item a new sale must be effected at this time, requiring the
consent of both parties.

C. Although the aggrieved party has the right to void the sale, there

is a time limit to this course of action — namely, several hours
after the purchase. This is enough time for a person to investigate
Em price in other stores or to take the object home and show it to
his friends, and become apprised to the fact that he has been over-
charged. If he does not bother to check into the price of the item
and return it by this time, he is considered to have acquiesced to the
validity of the sale.
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This time limit applies only to the buyer. The seller, however, is
allowed to bring up his grievance indefinitely. The distinction
between the two parties is based on the fact that the object in ques-
tion is in the possession of the buyer, so that he has the opportunity
to show it to others and to elicit their opinion, while the seller, who
no longer has the item, might not realize his mistake until many days
after the sale.

D. If there is a valid reason why the purchaser did not check into the

price of the item after he bought it — e.g., it was bought late at
night, when other stores were closed, the object is a specialty item
which requires professional assessment, etc. — he may void the sale
oven after the “several hours” mentioned above, within a reasonable
time limit in accordance with the circumstances.

E. If the purchaser paid for the object in installments (or with a post-
dated check, credit card, etc.), he has until the day that the last
payment goes into effect to void the sale.

F. If a buver did indeed show the purchased item to his friends, and

was told by them that the price he paid was fair, but subsequently
discovered that they were mistaken in their appraisal of the itern and
that he in fact overpaid by more than 16.66 percent, he may void
the sale (immediately after he discovers the mistake), even after the
several-hour time limit has passed.

G. If a buyer and seller agree that a price for a particular item shall be
fixed by a professional assessor, the sale may nevertheless be voided

afterwards if it is discovered that the assessor erred by more than 16.66

percent. (This law applies to real estate as well; see below percent.)

H. If a person sends someone else to buy an object for him, the sale

may be voided even if the deviation in price was less than 16.66
percent. This is because an agent is empowered to make purchases
only if they are not detrimental at all to his sender. Thus, if the agent
overpays, even slightly, his agency is inoperative, and the sale is void.

If a person hires or appoints an agent to sell products for him, and
the agent overcharged for these items, there is a dispute recorded in
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the Shulchan Aruch (227:30) as to how to deal with this case. One
opinion equates this case with that of the previous paragraph, and
voids the sale even when the price differential is less than 16.66 per-
cent, while the other view holds that this case is judged according to
the regular rules of ona’ah. As in all cases of monetary doubt, the
claimant (the party who was slightly overcharged) cannot force the
defendant (the agent) to pay the money back.

I1I. MODIFICATIONS IN
THE APPLICATIONS OF
ONAAH IN THE MODERN
ECONOMY

A. In the days of the Talmud most items in the marketplace had spe-

cific, well-defined prices. Nowadays, however, this is not so, for
each store charges a different price from the other, for the same
item. It is thus quite difficult to determine a standard price for any
itern, upon which to base the limits of ona’ah. Thus, the middle level
of ona’ah, in which exactly 16.66 percent more than the standard
price was charged (see above, | B (2)), is all but inapplicable today.
(See below, sec. C, for exceptions.)

As a result of this factor, a customer nowadays is not within his
rights to return an object for which he has overpaid, or to demand
a refund, until the price differential in question is so great that it is
unquestionably beyond the 16.66 percent limit of the range of
prices normally charged for this item in that locale. (Nevertheless, in
borderline cases, where there is a doubt whether ona’ah has been
committed, Beis Din will advise the possible offender to refund the
money in question.)

XIIL A ComPENDIUM OF LAws OF ONAAH & 333

B. When various stores offer a range of prices for the same item, the

lowest of these prices is not necessarily the standard for judament.
Rather, the higher end of the range should be used as the determin-
ing factor. Thus, for example, if a given item is priced in four differ-
ent stores at four different prices — $44, $48, $52, $55 — the store
that charges the highest price {$55) is not deemed to have commit-
ted ona’ah, despite the fact that its price is 22 percent more than the
cheapest store, because it is charging only 6 percent higher than the
third store. Only if the fourth store would charge more than $60.66
for this item would it definitely be committing ona’ah.

C. There are certain products that have set prices even nowadays,

such as governmentally price-controlled items (in those countries
where this phenomenon exists), items with "manufacturer’s retail
price” printed on them (newspapers, magazines, certain books), etc.
In such cases, where a consumer would never willingly pay more
than the universally accepted price, any deviation from the set rate
— even if it is less than 16.66 percent — must be redressed.

D. If a sale was carried out on the basis of a foreign currency, and it

turns out that a mistaken exchange rate was used when payment
was made, the difference in price must be corrected, even if the devi-
ation was less than 16.66 percent. For instance, if Reuven agrees to
sell Shimon a radio in Israel for $50, and, due to the use of an out-
dated or mistaken exchange rate, Shimon gave him only $49 worth
of shekels, Shimon must pay Reuven the extra $1 as well.

E. As mentioned above ([ A), the laws of ona’ah apply to hiring

workers under contract. In this area it is especially difficult to
ascertain when overcharging is involved, due to the fact that each job
is unique, and each worker has unique strengths and weaknesses. If
a vast majority of contractors would do a job for a particular rate, a
Beis Din could use this price as a standard when a question of over-
charging arises. However, as mentioned above, there are many fac-
tors that must be taken into account when caleulating a fair price —
the quality of work and materials involved, the difficulty of the par-
ticular job, etc.
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Of course, once a contractor has already done a job (wholly or
completely) one cannot speak of “returning the object for a full
refund,” for the work cannot be undone and returned to the con-
tractor. Therefore, if it has been determined that the worker charged
more than 16.66 percent beyond the going rate, he must refund the
differential in price.

F. As explained above (I C), when the victim of the ona’ah is the

seller, he may pursue the case even long after the sale was made.
The reason given was that because the seller no longer has the item
in his possession, it is difficult for him to ascertain whether he has
charged the right price, and he might not realize his mistake until
many days after the sale.

Although this was true in the times of the Talmud, when manu-
factured items were handmade, nowadays, when nearly all products
are mass produced, and have thousands or millions of identical
counterparts, it is just as easy for a seller to ascertain the price of a
given object after it has already been sold as it is for the buyer.
Therefore, the seller’s right to void the sale of a mass produced,
standard item is limited nowadays to a short amount of time — a few
hours. If the seller has no way of recognizing the identity of the per-
son who bought the item, or he is unable to locate him, he may
bring up the matter the first time he sees the buyer and recognizes
him, whenever that may be.
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